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Lal Wijenaike

he All Parties Representative Committee (ARPC)

recommendation that the full implementation of the
Provincial Council System, that was introduced through the
13" Amendment to the Constitution in 1987 as the solution
to the ethnic problem has to be considered in depth. Otherwise
all studies done and cfforts made after 1987 to find a solution
to the ethnic problem and advances made towards that will
be of no avail and we will be pushed back to square one.

It’s necessary to consider whether the APRC proposal. that
was submitted fo the president as directed by the president,
when implemented can bring an end to the civil war. or in
other words whether this proposal will be the political
solution to the ethnic problem.

In this context it is of importance to trace the root of the
problem that has caused the Tamil community 1o fight for a
separate state.

With the advent of the Donoughmore Reforms and the
introduction of universal franchise, the question arose
regarding the mechanism for protecting the rights of the
minority communities under the system with the Sinhala
community forming 2/3 of the population and with a
comparative voting strength. The danger existed of the
majority community ruling the country disregarding the rights
of the minority communities. The Tamil leaders suggested
the balancing of representation in the Legislature between
the majority and the minority communities as a way of
protecting the rights of minorities. The demand for fifty/fifty
was an outcome of this perception. The formation of the all
Sinhala Cabinet after the State Council elections of 1936
further confirmed the fears of the minorities. Although the
situation was corrected subsequently, the dangers inherent
‘in the political system for minority communities continued
to dominate the political thinking of the minorities,

The arrival of the Soulbury Commission and the discussion
that followed between the leaders of the two communities
centred around the question of safeguarding the rights of
minority communities through a system of weighted
representation for the minority communities in the
Legislature. It is believed that at the discussions D.S,
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Senanayake as the leader of the Sinhala community agreed
to a ratio of two Lo one representation for the majority and
minority communities in the proposed Parliament modeled
on the British parliamentary system, with the guaraniee of
equal rights for all citizens with a firm assurance of non-
discrimination. It is significant that the Tamil leadership and
even the radical Tamil groups which were left inclined and
politically powerful in Jaftha did not advocate a lederal
system or even some form of devolution of power.

The Soulbury report and the 1947 constitution (Soulbury
Constitution) was no doubt a let down for the minority
communities. The constitution did not contain adequate
provisions for safeguarding the rights of the minorities. There
was no provision [or weighted representation for minority
communities in Parliament. What was envisaged was the
protection of minority rights through Section 29 of the
Constitution which later turned out to be misconceived.

Within two years after independence it became clear that the
Sinhala leadership has not kept up to its promise made before
Independence. The enactment of the Citizenship Act No. 18
ol 1948 and the Parliamentary Elections Act No. 48 of 1949
deprived the plantation Tamil community of their citizenship
rights and their franchise.

The Privy Council in the case of Kodakam Pillai vs
Mudanayake where those enactments were challenged held
that those two enactments do not offend against Section 29
of the Constitution. The Contention that Scction 29 of the
Soulbury Constitution was adequate to protect the rights of
the minority communities proved to be a fallacy. This was
further confirmed by the decision of the Supreme Court in
the Kodeswaran case where a public servant who was
subjected to discrimination, in the implementation of the
Official Language Act No. 33 of 1956, declaring Sinhala as
the only official language of the country, challenged a circular
that discriminated against the Tamils.

The realization of the futility of Section 29 of the Constitution
led to the formation of the Federal Party in 1949, The defcat
of 5.1V, Chelvanayagam, the leader of the Federal Party, at
the parliamentary elections in 1932 and the fact that the
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The two distinctive features of a unitary state are:
1) the supremacy of the central government, and
(2) the absence of subsidiary sovereign bodies.

In the case of a federal state its definition is not so clear,
There can be different shades of federalism and different
federal models, and sharing of sovereignty can take different
forms and extents. In a federal system the constitution is
supreme and delines the sharing of power between the center
and the periphery.

Therelore, when a constitution specifically lays down that it
1 a unitary state it unequivocally lays down the lmitations
within which power can be devolved. The peripheral unit
will be a sub-unit and cannot be an autonomous unit. In other
words there will be no sharing of sovereignty.

[n a federal state the legislature of the federation and of each
of the fedcrating units are limited in their supremacy and
neither of them is supreme. There is something above them
both, namely the constitution, which is a definite coniract, a
ireaty.to which the contracting parties reduce the conditions
of their union to writing. A federal constitution is, in fact, a
charter of rights and duties of the federal and state authorities.
The Supreme Court js the authority with the power to
adjudicate the breach of the treaty. Therefore, the Supreme
Court 1s the supreme body in a federal system upholding the
supremacy of the constitution.

Therefore, there is no meaning in the much quoted statement
that there is no significance in stating that constitution is a
unitary one or not.

There are numcrous other ways of describing the nature of

the statc in a constitution without describing it as a unitary
state, so that there can be meaninglul develution, which one
may call a quasi federal system.

The Indian Constitution described India as a union of states
and in the 2000 draft constitution presented by President
Chandrika Kumaratunga to Parliament the Sri Lankan statc
is deseribed as one, free, sovereign and independent state
consisting of the center and of the regions which shall exercise
power as laid down m the Constitution.

Provisions of the 13" Amendment and the provineial council
system cannot be thought of as a solution to the ethiic
problem.

Further. it is seen that during the last twenty vears we have
moved farbevond the 13" Amendment in search ol a solm‘ton
to the ethnic problem.

At the Thimpu discussions betwcen the Sri Lankan
government and five Tamil militant groups, the proposals
now known as the Thimpu proposals for the testructuring of
the Sri Lankan slate, the aspirations of the Tamil people
emerged from these groups. At the Oslo round of peace
negotiations during the Ranil Wickremasinghe government
it was proposed by the LTTE that the parties explore the
possibility of finding a solution based on a federal system
with internal self-determination and autonomy in the areas
traditionally inhibited by the Tamil speaking people.

Tn the draft constitution of 2000 presented to Parliament by
the Chandrika Kumaratunga government whatwas proposed
was something close 1o a federal system with wide powers
devolved to the units and power sharing at the center.

Thercefore, it is seen that having gone so [ar in search of
solution, any suggestion that we seck a solution to the ethnic
problem within the 13" Amendment through the provincial
council system is a [arce, to say the least.
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